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or her position of record for the min-
imum period under the applicable 
agency performance appraisal program. 

(e) Notice of determination. (1) A level 
of competence determination shall be 
communicated to an employee in writ-
ing as soon as possible after completion 
of the waiting period or other period 
upon which it was based. 

(2) When the head of an agency or his 
or her designee determines that an em-
ployee’s performance is not at an ac-
ceptable level of competence, the nega-
tive determination shall be commu-
nicated to the employee in writing and 
shall: 

(i) Set forth the reasons for any nega-
tive determination and the respects in 
which the employee must improve his 
or her performance in order to be 
granted a within-grade increase under 
§ 531.411 of this subpart. 

(ii) Inform the employee of his or her 
right to request that the appropriately 
designated agency official reconsider 
the determination. 

[46 FR 2319, Jan. 9, 1981, as amended at 51 FR 
8420, Mar. 11, 1986; 60 FR 43948, Aug. 23, 1995; 
62 FR 62503, Nov. 24, 1997] 

§ 531.410 Reconsideration of a nega-
tive determination. 

(a) When an agency head, or his or 
her designee, issues a negative deter-
mination the following procedures are 
established in accordance with section 
5335(c) of title 5, United States Code for 
reconsideration of the negative deter-
mination: 

(1) An employee or an employee’s 
personal representative may request 
reconsideration of a negative deter-
mination by filing, not more than 15 
days after receiving notice of deter-
mination, a written response to the 
negative determination setting forth 
the reasons the agency shall reconsider 
the determination; 

(2) When an employee files a request 
for reconsideration, the agency shall 
establish an employee reconsideration 
file which shall contain all pertinent 
documents relating to the negative de-
termination and the request for recon-
sideration, including copies of the fol-
lowing: 

(i) The written negative determina-
tion and the basis therefore; 

(ii) The employee’s written request 
for reconsideration; 

(iii) The report of investigation when 
an investigation is made; 

(iv) The written summary or tran-
script of any personal presentation 
made; and 

(v) The agency’s decision on the re-
quest for reconsideration. 

The file shall not contain any docu-
ment that has not been made available 
to the employee or his or her personal 
representative with an opportunity to 
submit a written exception to any sum-
mary of the employee’s personal pres-
entation; 

(3) An employee in a duty status 
shall be granted a reasonable amount 
of official time to review the material 
relied upon to support the negative de-
termination and to prepare a response 
to the determination; and 

(4) The agency shall provide the em-
ployee with a prompt written final de-
cision. 

(b) The time limit to request a recon-
sideration may be extended when the 
employee shows he or she was not noti-
fied of the time limit and was not oth-
erwise aware of it, or that the em-
ployee was prevented by circumstances 
beyond his or her control from request-
ing reconsideration within the time 
limit. 

(c) An agency may disallow as an em-
ployee’s personal representative an in-
dividual whose activities as a rep-
resentative would cause a conflict of 
interest of position, an employee whose 
release from his or her official duties 
and responsibilities would give rise to 
unreasonable costs to the Government, 
or an employee whose priority work as-
signment precludes his or her release 
from official duties and responsibil-
ities. Section 7114 of title 5, United 
States Code, and the terms of any ap-
plicable collective bargaining agree-
ment govern representation for em-
ployees in an exclusive bargaining 
unit. 

(d) When a negative determination is 
sustained after reconsideration, an em-
ployee shall be informed in writing of 
the reasons for the decision and of his 
or her right to appeal the decision to 
the Merit Systems Protection Board. 
However, for an employee covered by a 
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collective bargaining agreement a re-
consideration decision that sustains a 
negative determination is only review-
able in accordance with the terms of 
the agreement. 

[46 FR 2319, Jan. 9, 1981, as amended at 50 FR 
45389, Oct. 31, 1985] 

§ 531.411 Continuing evaluation after 
withholding a within-grade in-
crease. 

When a within-grade increase has 
been withheld, an agency may, at any 
time thereafter, prepare a new rating 
of record for the employee and grant 
the within-grade increase when it de-
termines that he or she has dem-
onstrated sustained performance at an 
acceptable level of competence. How-
ever, the agency shall determine 
whether the employee’s performance is 
at an acceptable level of competence 
after no more than 52 calendar weeks 
following the original eligibility date 
for the within-grade increase and, for 
as long as the within-grade increase 
continues to be denied, determinations 
will be made after no longer than each 
52 calendar weeks. 

[51 FR 8421, Mar. 11, 1986] 

§ 531.412 Effective date of a within- 
grade increase. 

(a) Except as provided in paragraph 
(b) of this section, a within-grade in-
crease shall be effective on the first 
day of the first pay period following 
completion of the required waiting pe-
riod and in compliance with the condi-
tions of eligibility. Interim within- 
grade increases shall become effective 
as provided in § 541.414(b). 

(b) When an acceptable level of com-
petence is achieved at some time after 
a negative determination, the effective 
date is the first day of the first pay pe-
riod after the acceptable determination 
has been made. 

[46 FR 2319, Jan. 9, 1981, as amended at 46 FR 
41020, Aug. 14, 1981; 59 FR 24029, May 10, 1994] 

§ 531.413 Reports and evaluation of 
within-grade increase authority. 

(a) Reports. The Office of Personnel 
Management may require agencies to 
maintain records and report on the use 
of the authority to grant or withhold 
within-grade increases. 

(b) Evaluation. The Office of Per-
sonnel Management may evaluate an 
agency’s use of the authority to grant 
or withhold within-grade increases. An 
agency shall take any corrective action 
required by the Office. 

§ 531.414 Interim within-grade in-
crease. 

(a) An interim within-grade increase 
shall be granted to an employee who 
has: 

(1) Appealed a negative within-grade 
increase determination to the Merit 
Systems Protection Board under 5 
U.S.C 5335(c); and 

(2) Been granted a favorable within- 
grade increase determination under the 
interim relief provisions of 5 U.S.C. 
7701(b)(2). 

(b) An interim within-grade increase 
granted under paragraph (a) of this sec-
tion shall become effective on the date 
of the appellate decision ordering in-
terim relief under 5 U.S.C. 7701(b)(2)(A). 

(c) If the final decision of the Merit 
Systems Protection Board upholds the 
negative within-grade increase deter-
mination, an interim within-grade in-
crease granted under this section shall 
be terminated on the date of the 
Board’s final decision. 

(d) If the final decision of the Merit 
Systems Protection Board overturns 
the negative within-grade increase de-
termination, an interim within-grade 
increase granted under this section 
shall be made permanent and shall be 
granted retroactively to the first day 
of the first pay period beginning on or 
after completion of the applicable 
waiting period. 

(e) An employee may not appeal the 
termination of an interim within-grade 
increase under paragraph (c) of this 
section. 

[57 FR 3712, Jan. 31, 1992, as amended at 59 
FR 24030, May 10, 1994; 59 FR 65703, Dec. 21, 
1994] 

Subpart E—Quality Step Increases 

SOURCE: 33 FR 12448, Sept. 4, 1968, unless 
otherwise noted. 

§ 531.501 Applicability. 
This subpart contains regulations of 

the Office of Personnel Management to 
carry out section 5336 of title 5, United 
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